


(‘567 patent Claim 1.)"* Lonza contends that the 1988 application does not support two elements
of the ‘567 patent, namely the “1.08 grams per liter” and the “sodium ion concentration of 60%
seawater” elements. Martek asserts in response that the court should deny Lonza’s motion for two
reasons: (1) Lonza has waived any argument on the “1.08 grams per liter” element, because that
position was not presented in its pre-verdict Rule 50(a) JIMOL motion; and (2) Lonza fails to meet

the demanding legal standard required to justify the grant of IMOL.

Because Martek has raised a waiver argument, the court must first determine whether Lonza
has properly preserved its position on the “1.08 grams per liter” element. Federal Rule of Civil
Procedure 50(a) provides that a JMOL motion “may be made at any time before the case is submitted
to the jury[,]” and “must specify the judgment sought and the law and facts that entitle the movant
to the judgment.” The purpose of a Rule 50(a) motion is to inform the opposing party of the
challenge, afford that party an opportunity to cure any defects in proof, and allow the court to dispose
of any issues without submission to the jury. See Duro-Last, Inc. v. Custom Seal, Inc., 321 F.3d
1098, 1105 (Fed. Cir. 2003); Fed. R. Civ. P. 50(b) Advisory Committee Notes to the 2006
Amendments. If the court does not grant the JMOL motion, Rule 50(b) permits a party to renew the
motion. “A post-verdict motion may not be made on grounds not included in the earlier motion.”
Duro-Last, 321 F.3d at 1105-06; Mosley v. Wilson, 102 F.3d 85, 90 (3d Cir. 1996) (“°A motion for
judgment as a matter of law rendered after trial must be made on grounds that were previously
asserted in a motion for directed verdict prior to submission of the case to the jury.”); Lightning

Lube, Inc. v. Venuto, 4 F.3d 1153, 1172-73 (3d Cir. 1993) (“A motion for judgment as a matter of

12 For clarity, the court again has highlighted those claim elements on which Lonza bases
its arguments.
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law pursuant to Rule 50(b) must be preceded by a Rule 50(a) motion sufficiently specific to afford
the party against whorm the motion is directed with an opportunity to cure possible defects in proof
which otherwise might make its case legally insufficient.”); Fed. R. Civ. P. 50(b) Advisory
Committee Notes to the 2006 Amendments (“Because the Rule 50(b) motion is only a renewal of

the preverdict motion, it can be granted only on grounds advanced in the preverdict motion.”).

Here, Lonza filed a pre-verdict Rule 50(a) motion for judgment as a matter of law that the
‘567 patent claims are invalid as anticipated (D.I. 258), as well as a brief supporting its Rule 50(a)
motions and setting forth its invalidity arguments with respect to the ‘567 patent. (See D.I. 260, at
5-11.) Having considered Lonza’s brief and the arguments set forth therein, the court concludes that
Lonza did not properly preserve its argument regarding the “1.08 grams per liter” element. Lonza’s
brief does contain a section titled “The ‘567 Patent is Not Entitled to the 1988 Priority Date of the
‘410 Application.” Nevertheless, absent from that section is any argument regarding the “1.08 grams
per liter” element. Rather, that section of Lonza’s brief sets forth in detail an argument that the 1988
application does not support the “60% sodium ion concentration” element of claim 1 of the ‘567
patent. Lonza’s argument includes many citations to the testimony of its expert, Dr. Long. The

argument concludes with the following passage:

Based on this evidence, Dr. Long concluded that the Example 9 in the [1988]
application did not support the claims of the ‘567 patent. This analysis was also
confirmed by Lonza’s expert Dr. Owen Ward. . . . Let me just ask you [Dr. Ward] a
very brief question, if you could bring up that slide with Claim 1 of the ‘567 patent.
Dr. Ward, is there any disclosure in the earliest patent applications filed by Dr.
Barclay of that limitation, 1.08 grams per liter? No, there is not.

(D.I. 260, at 10.) Lonza asserts that the above-cited passage sufficiently raised the “1.08 grams per
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liter” element. The court is not persuaded and finds that Lonza’s terse mention" of “1.08 grams per
liter” in a section of the brief devoted to a discussion of the “60% sodium ion concentration” element
is not sufficiently specific to preserve that argument for its Rule 50(b) motion. Accordingly, the
court addresses only Lonza’s argument regarding the disclosure of the “60% sodium ion

concentration” element in the 1988 application.

Lonza contends that the written description of the 1988 application does not support the
“60% sodium ion concentration” element recited in Claim 1 of the ‘567 patent. The jury’s verdict
on the issue of priority benefit was for Martek. Thus, Lonza bears the burden of demonstrating that
the jury’s verdict was not supported by substantial evidence. In this instance, the court finds that
Lonza has not met its burden, because the record supports the jury’s finding that the “60% sodium
ion concentration” element is disclosed in the 1988 application. The issue at trial with respect to this
limitation was whether one of skill in the art would know by reading the disclosure of the 1988
application that the glutamate disclosed in Example 9 was monosodium glutamate. Dr. Wang
testified unequivocally that the “glutamate” in Example 9 is monosodium glutamate. Specifically,
Dr. Wang focused on the following language from Example 9: “glutamate had been increased to 40
g/1 [grams/liter],” and testified that, based on solubility, the glutamate had to be sodium glutamate.
(Tr. at 1070:3-1072:22.) Dr. Wang explained that the solubility of the medium was important, and
that one could not put 40 grams of glutamic acid into solution because its solubility is only 8.64

grams per liter. (Id. at 1071:18-1072:22.) Thus, according to Dr. Wang’s testimony, it was readily

" In sharp contrast, Lonza devotes the majority of its Rule 50(b) brief (D.I. 285), more
than 9 pages, to its arguments regarding the “1.08 grams per liter” element, and spends little
more than 2 pages discussing the “60% sodium ion concentration” argument.
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apparent to one skilled in the art that, based on the solubility of glutamic acid verses sodium

glutamate, the glutamate in Example 9 of the 1988 application is monosodium glutamate. (Id.)

Dr. Wang also testified, by discussing the sodium concentration present in Figure 7, that the
“glutamate” disclosed in Example 8 of the 1988 application is monosodium glutamate. (Id. at
1074:5-1076:24.) Dr. Wang then concluded, based on his reading of the 1988 application as a
whole, that “this glutamate here [in Examples 8 and 9] really means sodium glutamate.” (Id. at

1076:24.)

Finally, Dr. Wang explained that, knowing that the glutamate in Example 9 is monosodium
glutamate, one of skill in the art could calculate the value of 60 percent salinity by first adding up
the sodium concentrations in the fermentation medium, i.e. the sodium concentration from the
sodium chloride, sodium carbonate, and the sodium glutamate, which totals 6.4 grams per liter of
sodium. (Id. at 1077:10-1078:11.) Dr. Wang then multiplied the salinity of seawater, or 10.7 grams
per liter of sodium, by 60 percent, which yielded 6.4 grams per liter of sodium. (Id. at 1078:12-
1078:24.) Based on these calculations, Dr. Wang concluded that the sodium in Example 9 of the
1988 application (which is also Example 8 of the ‘567 patent) “comes out exactly equal to 60 percent
[the salinity] of seawater.” (Id. at 1078:22-24.) The court concludes that this testimony provided
sufficient evidence from which the jury could reasonably find that Martek was entitled to the priority
date of the 1988 application. Thus, the ‘567 patent is not invalid as anticipated by Barclay’s
Canadian PCT application and Barclay’s U.S. Patent No. 5,130,242, since these documents were

created after the September 7, 1988 priority date and, therefore, are not prior art to the ‘594 patent.
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D. Lonza’s Renewed JMOL Motion Regarding Lack of Enablement of the ‘567
Patent

Lonza next moves for JMOL on its lack of enablement defense. Although not entirely clear
from its briefing on the issues, Lonza appears to argue that the ‘567 patent claims are of a vast and
indeterminate scope. Put differently, Lonza argues that the ‘567 patent discloses one strain of
euryhaline microorganisms, without disclosing where to find other microorganisms. As such, Lonza
contends that the ‘567 patent is not enabled. The party seeking to invalidate the patent has the
burden to prove by clear and convincing evidence that the patent is not enabled. Morton Int’l, Inc.
v. Cardinal Chem. Co., 5 F.3d 1464, 1469 (Fed. Cir. 1993). To be enabled, a patent must satisfy the

requirements of 35 U.S.C. § 112, which states in pertinent part:

The specification shall contain a written description of the invention,
and of the manner and process of making and using it, in such full,
clear, concise, and exact terms as to enable any person skilled in the
art to which it pertains, or with which it is most nearly connected, to
make and use the same, and shall set forth the best mode
contemplated by the inventor of carrying out his invention.

35U.8.C. § 112. Thus, a patent must set forth a sufficient basis for a person of ordinary skill in the
art to conclude that practicing the invention will produce the claimed results. See In re Cortright,
165 F.3d 1353, 1355 (Fed. Cir. 1999). To meet the enablement requirement, “‘the specification of
a patent must teach those skilled in the art how to make and use the full scope of the claimed
invention without ‘undue experimentation.”” In re Wright, 999 F.2d 1557, 1561 (Fed. Cir. 1993)
(quoting In re Vaeck, 947 F.2d 488, 495 (Fed. Cir. 1991)). Factors to consider in determining
whether or not the experimentation required would be undue include: (1) the quantity of

experimentation necessary, (2) the amount of direction or guidance presented, (3) the presence or
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absence of working examples, (4) the nature of the invention, (5) the state of the prior art, (6) the
relative skill of those in the art, (7) the predictability or unpredictability of the art, and (8) the breadth
of the claims. In re Wands, 858 F.2d 731, 737 (Fed. Cir. 1988). Although the question of undue
experimentation entails many factual considerations, enablement is ultimately a question of law. Id.
at 735, 737.

Here, the jury found for Martek on enablement and, implicit in its verdict, is a finding that
Lonza did not prove by clear and convincing evidence that one skilled in the art could not practice
the claims of the ‘567 patent without undue experimentation. The question presented, therefore, is
whether there was sufficient evidence to support the jury’s finding. The court concludes that there
was not.

Lonza provided two experts on the issue of enablement, Dr. David Porter (“Dr. Porter”) and
Dr. Owen P. Ward (“Dr. Ward”). During his direct examination, Dr. Ward discussed, with reference
to the eight Wands factors, why the claims of the ‘567 patent were not enabled. Specifically, he
testified that “a very large number” of euryhaline microorganisms are potentially covered by Claim
1 of the ‘567 patent. (Tr. at 1013:22-1014:1) (addressing the eighth Wands factor). Dr. Ward then
testified that it would take “an enormous amount of research” to find a euryhaline microorganism
that would meet the limitations of Claim 1. (Id. at 1014:14-1014:19) (addressing the first Wands
factor). Dr. Ward also explained that Dr. Barclay did not teach how to “find, select out, and evaluate
the range or organisms” claimed. (Id. at 1015:12-21) (addressing the second Wands factor). With
respect to the third Wands factor, Dr. Ward testified that only one working example, S31 in Example
8, was present in the ‘567 patent. (Id. at 1015:22-1016:5.) Dr. Ward also testified that the invention

was a complex biotechnology invention that involved much unpredictability among microorganisms
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and their properties. (Id. at 1016:6-25) (addressing the fourth and seventh Wands factors). With
respect to the fifth and sixth Wands factors, Dr. Ward testified that “there is no way that the prior art
teaches that [which Dr. Barclay did not provide in the ‘567 patent,]” and that the skill in the art was
not such as to eliminate the need for better teachings. (Id. at 1017:8-13.) Based on his application
ofthe Wands factors, Dr. Ward concluded that the ‘567 patent “absolutely and equivocally” does not
teach one of skill in the art to practice the invention without undue experimentation. (Id. at 1017:14-
18.)

To rebut Dr. Ward’s testimony on direct examination, Martek presented no witnesses, but
presently relies on Dr. Ward’s testimony elicited during cross-examination. According to Martek,
Dr. Ward’s testimony on cross-examination conflicted with his testimony during direct examination.
The court disagrees. Although Martek may have attempted to make Dr. Ward contradict himself,
it did not succeed in that effort. Indeed, Martek cites to some of Dr. Ward’s testimony that could
arguably be considered as contradictory when taken out of context and read alone. For example,
Martek points out that Dr. Ward acknowledged that Dr. Barclay’s screening method could potentially
screen thousands of strains of organisms in one or two days. (D.I. 301, at 30-31.) Martek, however,
omits from its citation a key portion of Dr. Ward’s testimony on cross-examination, in which he
testifies that Dr. Barclay’s screening process is a different process from what is claimed in Claim 1
of the ‘567 patent. (Tr. at 1027:10-17.) Dr. Ward additionally testified that:

“Dr. Barclay, with that particular screening method, will not be able to identify all

of the euryhaline microorganisms which could produce the lipids under these

conditions [the claimed conditions] or, indeed, test them, because different tests will

achieve different results here. And a test under one condition — for example, if you

just vary the pH, you will find different organisms. And if you vary the temperature,

you will find different organisms. This is a very important point. I have worked for
30 years in microbiology. And there are far more euryhaline organisms than that
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simple test. He did not teach how to achieve the matter of that claim.”
(Id. at 1027:18-1028:5.) Given Dr. Ward’s uncontroverted testimony, which is the only evidence
that Martek provides in making its enablement argument, the court finds that the evidence was
insufficient to support the jury’s findings on that issue. Accordingly, the court will grant Lonza’s
renewed JMOL motion on the issue of enablement.

E. Martek’s Motion for a Permanent Injunction

Martek’s motion requests the court to issue a permanent injunction enjoining Lonza from
further infringement of the patents-in-suit. A district court “may grant injunctions in accordance
with the principles of equity to prevent the violation of any right secured by patent, on such terms
as the court deems reasonable.” 35 U.S.C. § 283. “According to well-established principles of
equity, a plaintiff seeking a permanent injunction must satisfy a four-factor test before a court may
grant such relief.” eBay Inc. v. MercExchange, L.L.C., --- U.S. ---, 126 S. Ct. 1827, 1839 (2006).
A plaintiff must demonstrate: (1) that it has suffered an irreparable injury; (2) that remedies available
at law, such as monetary damages, are inadequate to compensate for that injury; (3) that, considering
the balance of hardships between the plaintiff and defendant, a remedy in equity is warranted; and

(4) that the public interest would not be disserved by a permanent injunction. /d.'

'* In eBay, the Supreme Court rejected the categorical rules applied by the district court
and the Federal Circuit respectively: (1) that a patentee’s willingness to license its patents and
lack of commercial activity in practicing the patents is enough to establish that the patentee
would not suffer irreparable harm absent a permanent injunction; and (2) that a patentee’s
“statutory right to exclude alone justifies [a] general rule in favor of permanent injunctive relief.”
eBay, Inc. V. MercExchange, L.L.C., 126 S. Ct. at 1840. The Court then held that district and
appellate courts should exercise their discretion “consistent with traditional principles of equity,”
in determining whether a permanent injunction should issue. /d. at 1841.
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Turning to the four-factor test, the court finds that entry of a permanent injunction with
respect to the ‘594 and ‘281 patents is warranted.”” The court first concludes that Martek has
suffered irreparable harm because of Lonza’s infringement of Martek’s right to exclude others from
practicing the ‘594 and ‘281 patents. Here, Martek paid approximately $60 million to acquire
Omega Tech, Inc. and its patents, which include the ‘594 and ‘281 patents. (D.I. 305, Ex. A 9Y2-4.)
In addition, Lonza is Martek’s only competitor in the vegetarian DHA market for adult foods and
beverages, and is targeting Martek’s customers in that industry. (Id. § 18.) License and supply
agreements with food and beverage manufacturers are long-term. (Id. § 19-20.) Accordingly,
Martek expects to exclude Lonza from marketing and selling DHA food and beverages in order to
increase its value by securing contracts with companies in the adult food and beverage industry.
Based on these circumstances, Martek has suffered irreparable harm. Martek will continue to suffer
such harm if Lonza is not enjoined from infringing the ‘594 and ‘281 patents, as it is likely to lose
market share that it may not be able to recapture.

The court next finds that legal remedies are not adequate to compensate Martek for the
infringement of the ‘594 and ‘281 patents. The statutory right to exclude represents a tangential
benefit associated with patent rights that cannot be quantified in monetary damages. Fisher-Price,
Inc. v. Safety I*, Inc., 279 F. Supp. 2d 526, 528 (D. Del. 2003) (citation omitted). Indeed, as
previously mentioned, Lonza is Martek’s only competitor in the food and beverage vegetarian DHA
market, and Martek has a right to exclude its rival from using its proprietary technology. Novozymes

A/S v. Genecor Intern., Inc., 474 F. Supp. 2d 592, 613 (D. Del. 2007).

"> Because the court has determined that Martek did not sufficiently prove that the ‘567
patent is enabled, the request for a permanent injunction as to this patent is moot.
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The balance of hardships also favors Martek. While DHA represents only a small percentage
of Lonza’s total business, Martek’s primary source of revenue is the sale of nutritional oils, including
DHA. (D.I. 305, Ex. AY{ 7, D.I. 305, Ex. J.) Additionally, Lonza makes no argument with respect
to this factor. Thus, it appears as though Lonza agrees that the balance of hardships tips in Martek’s
favor.

Finally, Lonza has presented no evidence nor made any argument that a permanent injunction
would harm the public. Moreover, as this court has previously explained, “it is almost redundant
to note the substantial interest in enforcing valid United States patents, while the court perceives no
countervailing harm to the public [- such as that the infringing products are medically necessary or
that their removal from the stream of commerce would harm the public — ] in granting the requested
injunctiverelief.” Fisher-Price,279 F. Supp. 2d at 528. Accordingly, after having analyzed the four
factors articulated in eBay, the court concludes that Lonza should be enjoined from infringing the
‘594 and ‘281 patents.'®
IV. CONCLUSION

For the reasons set forth herein, Martek’s renewed JMOL motion regarding literal
infringement of the ‘281 patent is granted; Lonza’s renewed JMOL motion that the ‘281 patent is

notinfringed by Lonza’s Process No. 2 and not willfully infringed is denied; Lonza’s renewed IMOL

' In opposing Martek’s motion for a permanent injunction, Lonza argues that the court
should delay entering an injunction until the appeal process has ended. Lonza’s request,
however, is not supported by any argument or analysis of the four criteria a movant must show to
receive a stay, namely: “(1) a strong showing that he is likely to succeed on the merits; (2)
irreparable harm to the movant absent a stay; (3) substantial injury to the other parties interested
in the proceeding; and (4) no harm to the public interest.” Fisher-Price, 279 F. Supp. 2d at 529.
As such, it appears to the court that Lonza has abandoned this argument; therefore, the court need
not address it.
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motion regarding anticipation of the ‘594 and ‘567 patents is denied; Lonza’s renewed JIMOL motion

regarding lack of enablement of the ‘567 patent is granted; and Martek’s motion for a permanent

injunction is granted in part with respect to the ‘594 and ‘281 patents and denied in part as moot with

respect to the ‘567 patent.

Dated: October %O , 2007 \X\ /~ ;6 . — /Raé(\

CHIE), UNIRED STATES
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF DELAWARE

MARTEK BIOSCIENCES )
CORPORATION, )
)
Plaintiff, )
)
V. ) Civil Action No. 03-896 GMS

)
)
NUTRINOVA INC., NUTRINOVA )
NUTRITION SPECIALTIES & FOOD )
INGREDIENTS GMBH, and )
LONZA, LTD., )
)
Defendants. )

ORDER

For the reasons set forth in the court’s Memorandum of this same date, IT IS HEREBY
ORDERED that:

1. Martek’s Motion for Judgment as a Matter of Law that the Asserted Claims of the
‘281 Patent are Literally Infringed by Lonza’s Process No. 2 (D.I. 280) is
GRANTED.

2. Lonza’s Motion for Judgment as a Matter of Law that the ‘281 Patent is not
Infringed by Lonza’s Process No. 2 and is not Willfully Infringed (D.I. 282) is
DENIED.

3. Lonza’s Motion for Judgment as a Matter of Law that the ‘567 Patent Claims are
Invalid (D.1. 284) is GRANTED in part and DENIED in part. The motion is
GRANTED as to Lonza’s lack of enablement defense with respect to the ‘567 patent

and denied in all other respects.



4, Lonza’s Motion for Judgment as a Matter of Law that the ‘594 Patent Claims are
Invalid (D.I. 286) is DENIED.

5. Martek’s Motion for a Permanent Injunction (D.I. 304) is GRANTED in part and
DENIED in part as moot. The motion is GRANTED with respect to the ‘594 and
‘281 patents and denied as moot with respect to the ‘567 patent. The court will enter
Martek’s Amended Proposed Order of Permanent Injunction with the following
modification: Martek shall remove all paragraphs and references to the ‘567 patent
from the Amended Proposed Order and resubmit it within five (5) days of the date
of this Order.

6. Martek’s Motion for Leave to File a Surreply (D.I. 315) is DENIED as moot.

Dated: October }0 , 2007 ‘/Z; /ﬂ/ ~ M

CHIEH/ UNTRED STATES DISTRICTJUDGE




